English illiterates, a right that the Supreme Court had not been willing to require as a constitutional matter. 11 The 1965 statute also included a provision that recognized the need for multilingual assistance for non-English speakers. It barred language discrimination at the polls for literate Spanish-speaking Puerto Rican voters who emigrate to the mainland."
The Voting Rights Act, in turn, has been consistently upheld by the Supreme Court. 1 3 The two most important Supreme Court opinions relating to the question of non-English speaking voters are the majority opinion in Katzenbach v. Morgan 4 and Justice Douglas' dissent in Cardona v. Power. 5 Although they address the legality of imposing English literacy requirements on non-English speaking voters, these opinions also provide a strong legal rationale for the requirement of state multilingual voting assistance. The Morgan opinion represented a significant shift in the Court's tolerance for voting devices that exclude non-English speakers:
We are told that New York's English literacy requirement originated in the desire to provide an incentive for non-English speaking immigrants to learn the English language and in order to assure the intelligent exercise of the franchise. Yet Congress might well have questioned, in light of the many exemptions provided, and some evidence suggesting that prejudice played a prominent role in the enactment of the requirement, whether these were actually the interests being served. Congress might have also questioned whether denial of a right deemed so precious and fundamental in our society was a necessary or appropriate means of encouraging persons to learn English, or of furthering the goal of an intelligent exercise of the franchise. 1 6 Justice Douglas' dissenting opinion in Cardona .v. Power 7 is also important as one of the few judicial pronouncements on the constitutional issues raised by voting in a multilingual society. Justice Douglas, who wrote the opinion for the Court in Lassiter, found that the Fourteenth Amendment prohibited discrimination among literate persons, 8 as is the 11. Professor Tribe predicts that literacy tests would most likely be overturned on constitutional grounds given that Lassiter antedates the use of strict scrutiny when fundamental rights such as voting are implicated. L. TRIBE, AMERICAN CONSTITUTIONAL LAW § 13-15, at 1093 (2d ed. 1988).
12. [T] here is no rational basis-considering the importance of the right at stake-for denying those with equivalent qualifications except that the language is Spanish. 2 "
Thus, prior to the enactment of the 1975 legislation which provides more extensive multilingual voting assistance, Congress and the Supreme Court had begun to recognize that a non-English speaker's right to vote is violated when elections are held only in English. Morgan and the Cardona dissent perceived that government action short of an absolute denial of the vote can effectively disenfranchise electors.
B. The 1975 Amendments: A Federal Right to Multilingual Voting Assistance
In response to overwhelming evidence of discrimination in voting directed against racial and ethnic minority non-English speakers, 2 ers and enhanced their political influence in their communities. 4 However, the Act has proven inadequate to fully safeguard the constitutional rights of non-English speakers. The 1975 Amendments mandate the use of multilingual ballots in areas that meet certain requirements. 25 The determinative requirement has proven to be that five percent of the eligible voters belong to a single language minority. 8 In 1980, 386 jurisdictions (most jurisdictions are counties or towns) were determined to meet the requisite five percent figure.
2
Although the Act covers a large number of jurisdictions, the use of a trigger calculated as a percentage of the voting population is problematic. Jurisdictions with millions of voters can deny multilingual voting assistance to tens of thousands of non-English speakers so long as they fall below the five percent threshold. 2 " Furthermore, the Act only protects certain racial and ethnic minorities. Given the past discrimination against these groups in voting, it is understandable that Congress especially concern itself with the protection of racial and ethnic groups. Nonetheless, all non-English speakers, regardless of race or ethnicity, are effectively disenfranchised by elections held only in English. The voting rights of all non-English speaking American citizens are infringed when the state denies voting assistance in a language they can understand. " The inadequacy of the Act has led some jurisdictions with large concentrations of non-English speakers that fall outside federal statutory coverage (such as Los Angeles, San Francisco, and San Diego) to provide mul- Under section b(0(4), a jurisdiction is covered if over five percent of the voting-age citizens are members of a single language minority group and if the previous presidential election was conducted only in English and less than fifty percent of voting-age citizens were registered. Section 203(c) also requires that more than five percent of voting-age citizens belong to a single language minority group. Coverage is triggered under this provision if either the jurisdiction-wide or statewide illiteracy rate exceeds the national rate. 33. The Supreme Court applies a "strict scrutiny" standard of review to classifications that infringe rights considered "fundamental" or classifications singling out "suspect classes," which are limited to race or national-origin groups. See L. TRIBE, supra note 11, § 16-6, at 1451-54. An intermediate level of scrutiny is applied to classifications that implicate the rights of "quasi-suspect" groups, such as classifications on the basis of sex or physical disabilities. Id. § 16-33, at 1610-18. Classifications that do not implicate either specially protected rights or specially protected persons are granted broad deference by the courts under a third standard of review, the "rational basis" standard. right to vote. 5 The government classification will be upheld only if it is the "least restrictive means" of promoting a "compelling" state interest. 3 " This Note argues that elections held only in English effectively deny a fundamental right of non-English speakers. A state's preference in favor of English-speaking voters is, thus, unequal treatment that should trigger strict scrutiny review.
7

A. Strict Scrutiny of Fundamental Rights
Political minorities have long used the equal protection clause to obtain judicial protection from majoritarian legislative processes that tend to discount their interests. 8 In scrutinizing infringements of fundamental rights, courts show less than usual deference to legislative judgments in several respects. First, courts have ruled that state action violates the equal protection clause even if it causes an effective, but not an absolute, infringement of a fundamental right." The equal protection clause is also violated whenever state action gives preference to the exercise of the fundamental rights of some and not others, when it burdens the exercise of those rights for some but not for others, or when it penalizes some individuals who choose to exercise their constitutional rights."' (rejecting plaintiffs' claim to a constitutional and statutory right to bilingual education). However, since the vast majority of non-English speaking persons in this country are members of racial or ethnic minorities, non-English speakers are in most cases a directly derivative group of a clearly suspect class. Hence, in cases where plaintiffs can prove an intent to discriminate against them on the basis of their race or national origin, and not simply on account of their language, the courts should apply strict scrutiny. See supra note 33.
More recently, courts have been more receptive to the argument that one's language and one's national origin are closely related. See, e.g., Olagues v. Russoniello, 797 F.2d 1511, 1520-21 (9th Cir. 1986) (en banc) (strict scrutiny triggered where Spanish-speaking and Chinese-speaking voters targeted for voter fraud investigation), vacated as moot, 108 S. Ct. 52 (1987) .
Should a court find that neither the fundamental rights strand nor the suspect class strand trigger strict scrutiny, the court should at the very'least apply an intermediate level of Once a court is satisfied that a legislative action violates a fundamental right, it will apply a strict scrutiny standard of review which requires the state to show that the action is necessary to advance a legitimate compelling state interest and the means employed are the "least retrictive" ones available.
Voting is Fundamental
The Supreme Court has long recognized "the political franchise of voting" to be a "fundamental political right, because preservative of all rights." '41 While the Constitution does not explicitly protect this right, 4 the Court has repeatedly held that as a fundamental right, voting has a special place within constitutional framework. 43 Substantively, the Court's decisions have found the right to vote to encompass the right "to participate in state elections on an equal basis with other qualified voters whenever the State has adopted an elective process for determining who will represent any segment of the state's population. . . ."" Accordingly, the Court has provided judicial relief to citizens who are denied their voting rights by discriminatory devices. 45 
Unequal Provision of Voting Rights a. Differing Treatment
The equal protection clause prohibits states from treating voters in like circumstances differently. Some might argue, however, that the equal protection clause does not require affirmative action by the states: that is, it prohibits discrimination but does not require states to provide special benefits. 4 46. The equal protection clause reads: "No state shall. . . deny to any person within its jurisdiction the equal protection of the laws." U.S. CONST. amend. XIV, § 1. Thus, the language of the clause itself seems to call for restraint from misconduct, not for the fulfillment of any affirmative lish-only elections. States already provide voting materials to all eligible citizens, but only in English. English-only elections reflect a positive choice that states make to extend voting opportunities only for English speakers. Thus, this Note does not ask the judiciary to require that states provide a new service or benefit; multilingual voting assistance is not a special benefit. While a state is not required to provide every service on an evenhanded basis, the Fourteenth Amendment demands that opportunities to exercise fundamental rights be provided on an equal basis to all eligible citizens unless there is a reason that compels an unequal distribution of rights. 4 7 Because the states have chosen to facilitate the right to vote for some it is incumbent on the states to facilitate that right for all.
One lower court has rested its decision on equal protection principles in a case of significance to non-English speakers. The district court in Garza v. Smith 48 struck down an article of the Texas Constitution that allowed voting assistance only to persons who had "some bodily infirmity, such as renders [them] physically unable to write or to see." ' The court found that refusal of assistance for illiterate persons violated the equal protection clause by depriving illiterate persons of their fundamental right to vote.
b. No Alternatives Means of Voting
The Supreme Court's jurisprudence points to an important qualifier to the general rule that voting cases are strictly scrutinized: The Court will not find an infringement of the right to vote if there are alternative means by which the complaining voters could have exercised their voting rights. 5 " duties. This is the equivalent of saying that a state's failure to provide multilingual voting assistance does not constitute "state action." However, given that states do provide assistance in English, failure to provide multilingual assistance should more accurately be termed an "omission," the product of an "active" choice by the state. 52 the Court held that the denial of absentee ballots to unsentenced inmates of an Illinois county jail did not violate the inmates' voting rights as there was nothing in the record to show that the state had precluded them from voting. Since the state could "possibly furnish the jails with special polling booths . . . or provide guarded transportation to the polls," the Court concluded that the "right to vote" had not been infringed and applied a rational relation standard of review to determine whether plaintiffs had a "right to receive absentee ballots." 53 The Ninth Circuit reviewed a similar claim in Selph v. Council of Los Angeles," a case brought by physically handicapped persons to require the city of Los Angeles to modify every polling place so as to make them accessible to handicapped people. The court found that the right to vote was not implicated where handicapped voters have reasonable alternatives to voting in person. 55
Effective Disenfranchisement
As the devices used to discriminate against particular individuals in voting have become more sophisticated, the Supreme Court has had to grant relief to voters even when they are not absolutely disenfranchised by the state's actions. In most modem cases, voters find their rights impaired by devices that have the effect of disenfranchising them, even though in the literal sense they are not barred from the polls. 5 "
There is no set formula for measuring the degree of harm plaintiffs must prove to establish that a state's classification "effectively" disenfranchises them. Drawing on Supreme Court jurisprudence from other fundamental rights areas, as well as voting rights cases, the test applied is whether the classification has a "real and appreciable impact" on the exercise of the protected interest, 5 7 such that it unfairly burdens 58 appreciably impair a fundamental right for certain persons, strict scrutiny is triggered. Courts have not required that a classification adversely impair the voting rights of all members of the group claiming the disadvantage. Plaintiffs need only show that the classification falls with unequal weight on them. 6 1 Thus, the appropriate test for judging the voting rights of nonEnglish speakers is: Does the denial of multilingual elections have a "real and appreciable impact" on the exercise of their voting rights? In other words, does the classification have the practical effect of disenfranchising non-English speakers to a significantly greater degree than English speakers.
B. Equal Protection Claims of Non-English Speakers
Equal protection doctrine requires that aggrieved voters show that state voting practices disenfranchise them. Thus, non-English speaking voters must show that elections conducted only in English bring about their effective disenfranchisement, thus violating their fundamental right to vote and triggering strict scrutiny. They must also show that there are no alternative means available by which they can exercise this fundamental right. 6 62. The Supreme Court has made its strongest statements demanding that states respect the equality of each citizen's vote in its legislative apportionment jurisprudence. In this context, the Court has found that states could not draw legislative districts so that there were fewer voters in some districts than in others because that would give greater weight to the votes of citizens in districts of lesser population.
In the landmark apportionment case of Reynolds v. Sims, 377 U.S. 533 (1964), the Court explicitly affirmed the principle that a state's voting scheme need not absolutely disenfranchise a particular group to offend the Constitution. The Court in Reynolds states: "the right of suffrage can be denied by a debasement or dilution of the weight of a citizen's vote just as effectively as by wholly prohibiting the free exercise of the franchise." Id. at 555. In later apportionment cases, the Supreme Court, applying strict scrutiny, has not permitted even de minimis population variations among districts absent compelling justification. 
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The Yale Law Journal to provide multilingual ballots. Instead the court stated: "The provision of ballots, notices, ballot pamphlets, etc. in Spanish is not necessary either to the formation of intelligent opinions on election issues or to the implementation of those opinions through the mechanics of balloting." 6 5 Thus, the only relevant case law assessing constitutionally based voting rights would require non-English speakers to prove that they are effectively disenfranchised by English-only elections in order to obtain a judicial declaration requiring states to provide multilingual assistance. Nearly twenty years have passed since the California court's decision in Castro. In that time, empirical evidence has been gathered which documents the need for multilingual voting assistance. Further, federal district courts consistently have interpreted the "right to vote" of Spanish speakers under the special 1965 provision to require bilingual ballots for Puerto Rican voters, and Congress has enacted the 1975 amendments to the Voting Rights Act to expand multilingual voting assistance. 6
Empirical Evidence of Disenfranchisement By Language Barriers
A recent empirical study, conducted under the auspices of the MexicanAmerican Legal Defense and Education Fund, strongly suggests that English-only elections effectively disenfranchise non-English speakers. The comprehensive 1982 report 67 was heavily relied upon in the 1982 congressional hearings on the Voting Rights Act. 8 Conducted in three predominantly Mexican-American communities in Los Angeles, California and Uvalde and San Antonio, Texas, the study concludes that those most likely to be affected by the discontinuance of bilingual voting services are Spanish monolinguals." Seventy percent of the voting citizens who spoke only Spanish reported that they would be less likely to register and less likely to vote if oral assistance in Spanish were discontinued. 7 0 Seventy-two percent indicated they would be less likely to vote if the bilingual ballot were discontinued. 1
Judicial Acknowledgment of the Need for Multilingual Voting Assistance for Non-English Speakers
The Voting Rights Act of 1965 includes a provision protecting Puerto Rican citizens who emigrate to the mainland from language discrimination in voting. 72 A series of cases point to this provision for support for the proposition that ballots printed only in English deny non-English speakers the right to vote. Those cases construing section 4(e) of the Voting Rights Act of 1965 consistently hold that the "right to vote" entails more than a right of equal access to ballots in English-it requires equal access to ballots in a language the voter can understand. While these cases do not directly bear on the constitutionality of English-only elections, they do support the proposition that English-only elections deny non-English speakers any meaningful opportunity to exercise their voting rights.
In enacting this special provision protecting Puerto Rican citizens, Con- 
Id. at 51.
Id.
71.
Id. The study further showed that those who were most likely to be disenfranchised by the elimination of bilingual election services were the poor, the least educated, and the aged. Id. at 47-48.
72. See supra note 12 and accompanying text. gress declared only that the states could not condition the right to vote on English proficiency; it did not specify that the states should provide multilingual ballots. Nonetheless, the courts have recognized that the right to vote includes the right to understand the vote one is casting and accordingly have required multilingual materials and assistance. The Seventh Circuit in Puerto Rican Organization for Political Action v. Kusper"s found the right to vote to include "the right to be informed as to which mark on the ballot, or lever on the voting machine, will effectuate the voter's political choice."1 7 4
The Pennsylvania District Court in Arroyo v. Tucker, 7 5 agreeing with the reasoning of Kusper and its progeny, stated that "'the right to vote' means more than the mechanics of marking a ballot or pulling a lever."
Non-English speakers cannot cast an effective vote "without . . . [the] ability to comprehend the registration and election forms and the ballot itself.
77
In short, every lower court that has interpreted the statutory right that prohibits states from conditioning the right to vote of Puerto Rican citizens on an ability to understand English, 7 8 has concluded that that right, by force of reason, must entail voting assistance in a language the voter understands.
C. State Interests and the Means Employed to Achieve Them
State action that infringes on fundamental rights is presumptively illegitimate. 79 Under the so-called "strict scrutiny" standard of review, a state must show that the action advances legitimate and "compelling" state objectives. The state must then show that the choice of means are best suited to the stated ends. statute cannot be sustained").
Promotion of a Unilingual Government
In justifying their position, the proponents of English-only elections point to the state's compelling interest in a unilingual government' and the possibility that the accommodation of non-English speakers could result in a bilingual or trilingual nation. 2 Even assuming that a state language policy is constitutional and that the voting machinery is a constitutionally permissible means by which to implement it, equal protection analysis requires that English-only elections must be the least restrictive means of creating a unilingual government. There is no proof that English-only elections encourage or promote the learning of English. Elections take place only once every year or two, thereby not directly affecting individual non-English speakers regularly enough to encourage the learning 81. The unfairness of state action that penalizes non-English speakers in order to promote a unilingual government lies in the fact that the de jure and de facto school segregation of language minority children in public schools has contributed to the retention of the groups' mother tongues and has hindered the acquisition of English skills. of English." 8 On the contrary, the direct effect on disenfranchised individuals is likely to be their further alienation from the political process. 84 Further, the deprivation of voting rights increases the possibility that, as a group, non-English speakers who already suffer economic disadvantages because of their linguistic handicap will also suffer political disadvantages because of their lack of representation. 5 They will be less likely to receive government benefits such as social services and educational facilities which are meted out by political representatives. 8 Since the availability of such benefits is widely recognized as essential to a group's ability to assimilate, English-only elections are more likely to slow the process of assimilation, rather than to "encourage" it. 87 
The Costs of Multilingual Elections
A state may argue that multilingual ballots and assistance are prohibitively costly, thus justifying the provision of ballots only in English. Cost efficiency, however, has not been accepted by the judiciary as a compelling governmental interest sufficient to survive even an intermediate degree of scrutiny. 88 Assuming arguendo that a court were to scrutinize the costs of multi-lingual ballots, the relevant equal protection question to ask with respect' to costs is not how much more a state would have to spend to provide multilingual assistance, but how much is already spent per voter to provide English ballots and whether the comparative costs of multilingual voting would be so excessive as to override a fundamental right. 8 9 The information available on costs, however, looks to the question of incremental rather than comparative costs. There is a tendency to focus only on the costs of multilingual ballots, without taking into consideration the costs of English ballots; the amount of money spent per English-speaking voter has apparently never seemed relevant. Nevertheless, the data does suggest that the cost of multilingual ballots are only a small percentage of total election expenses. A study by the General Accounting Office reports that the additional costs incurred by 83 jurisdictions that provided bilingual ballots which had record of such costs were 7.6% of the total costs to these jurisdictions to hold the November 4, 1984 election. 90 In 259 of the jurisdictions surveyed by the General Accounting Office which provided oral assistance, no costs were incurred. 91 Thus, available data strongly suggests that the costs of providing multilingual voting assistance fall within the range of expenditures that can be compelled. 2 Furthermore, Congress was clearly not concerned that multilingual elections were excessively costly. 93 One might assume that the use of the 89. Many people express an instinctive worry that a constitutional rule that requires states to provide multilingual voting assistance to every non-English speaker would be excessively costly and administratively burdensome in areas with only a few non-English speakers. As with most constitutional requirements, however, states would have the flexibility to develop systems for identifying voters needing the assistance and for implementing the multilingual system. Courts should nonetheless place a heavy burden on the states to accomodate every voter needing assistance unless such accommodation would be clearly unreasonable. For example, if there were only one person within a 500 mile radius that needed assistance, and no one was available in that area to interpret the ballot, assistance might not be a reasonable demand on the state. (1984) . Such advanced technology could dramatically reduce the costs of providing written multilingual services, making it clearly unreasonable not to provide such services.
93. The Senate Judiciary Committee strongly refuted the "excessive costs" arguments with empirical evidence and further concluded: "Even if the costs of bilingual elections were higher . . . the Committee believes that certain costs should be willingly incurred to make our most fundamental political rights a reality for all Americans." S. REP. No. 417, 97th Cong., 2d Sess. 65, reprinted in five percent trigger was intended as a cost-minimizing device. In fact, Congress used the five percent mark to identify areas where federal statutory intrusion was most needed so as not to interfere in states' decisions on voting procedures unless the situation rose to a level where federal action was warranted. 4 Admittedly, states cannot provide voting materials without discriminating, or drawing lines, at some point. Within a constitutional framework, the states must have discretion in the operation of voting facilities and in the printing of ballots and other materials. However, states have an overriding obligation to provide voting opportunities on an evenhanded basis to all citizens and to extend meaningful voting assistance to non-English speakers.
III. POLICY SUGGESTIONS
In communities with non-English speaking groups, the logistics involved in operating the voting process may become complicated. Thus, Congress might consider changing the multilingual voting provisions of the Voting Rights Act to replace the percentage trigger with a numerical trigger and to expand coverage to all non-English speakers. For example, instead of requiring multilingual elections in areas that meet the five percent requirement, the Act should be triggered in areas with, say, 1,000 non-English speakers. In areas with fewer than 1,000 non-English speakers, the states should be required to make reasonable efforts to provide assistance, either written or oral. States might be required to inquire about the voters' needs for language assistance at registration, for instance. However, the burden of notifying election officials of one's need for assistance should probably rest with the voter where there is no large, established non-English speaking community that triggers the Act. Community ethnic leagues could serve as liasons with the state to facilitate this communication. In short, multilingual elections should involve extensive communication and cooperation between state officials and community members.
IV. CONCLUSION
Courts have been deeply involved in extending the franchise to marginal groups that majoritarian processes exclude. A representative democracy mandates that every adult citizen have a voice in the future of the polity. 95 If courts gave the voting rights of non-English speakers federal constitutional protection, the states and Congress could better address themselves to the vindication of those rights. Additionally, through further amendment of the Voting Rights Act, Congress can most efficiently implement federal policies that protect language minorities from disenfranchisement, eliminating the need for individual state legislation. A judicial determination that the prohibition of multilingual voting assistance violates the constitutional rights of non-English speakers would firmly establish a state or national language policy that incorporates, rather than excludes, speakers of all languages into one cohesive body politic. promote[s] the freedom of individual choice about cultural identification. . . . When the promise of equal citizenship is fulfilled, the paths to belonging are opened in two directions for members of cultural minorities. As full members of the larger society, they have the option to participate to whatever degree they choose. They may also look inward, seeking solidarity within their cultural groups, without being penalized for that choice. Karst, supra note 83, at 337.
